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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties requesting 

argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of 

his or her decision to appear and of the issues to be argued.  Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  

CourtCall will NOT be used by D18.  Zoom is approved for all hearings except Issue Conferences and 

Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative 

ruling must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

 
 

   

    

1. 9:00 AM CASE NUMBER:  C22-00583 
CASE NAME:  LAURA DAVIES  VS.  ANGELA LEAL 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY:  ANGELA M. LEAL 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Angelina M. Leal, individual and as Trustee of the Leal Family Revocable 

Trust (“Defendant” or “Leal”)’s Demurrer. The Demurrer relates to Plaintiff Laura Davies (“Plaintiff” 

or “Davies”)’s Complaint for (1) breach of contract; (2) fraud; (3) false promise; (4) declaratory relief; 

(5) promissory estoppel; (6) intentional interference with contract (Leal individually); (7) (omitted); 

and (8) intentional interference with contract (Leal individually and as Trustee). 

Defendant demurs to Plaintiff’s seven causes of action pursuant to Code of Civil Procedure (“CCP”) 

§ 430.10(e) and (f) on several grounds. 

For the following reasons, the Demurrer is sustained-in-part and overruled-in-part, with leave to 

amend. 

Request for Judicial Notice 

Defendant requests judicial notice of several documents from the Northern District of California 
Bankruptcy Court. The unopposed request is granted. (Evid. Code §§ 452, 453.) 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
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ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.) Legal conclusions are insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The 
Court “assume[s] the truth of the allegations in the complaint, but do[es] not assume the truth of 
contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 
161 Cal.App.4th 242, 247.) 

Factual Background 

This is a real property dispute. Plaintiff was the former owner of record of 1025 Christie Road, 
Martinez, CA 94553 (the “Davies Family Ranch”). (Complaint at ¶ 1.) Plaintiff alleges that she sold the 
Davies Family Ranch to Raymond Leal on November 15, 2017. (Id. at ¶ 2.) Raymond Leal died on 
December 20, 2019. (Id.) 

Defendant Angeline M. Leal is the trustee of the Leal Family Revocable Trust, which Plaintiff alleges 
is the successor-in-interest to Raymond Leal’s legal ownership of the Davies Family Ranch. (Complaint 
at ¶ 4.) 

Plaintiff alleges that she was in default on several notes on the Davies Family Ranch in late summer 
and fall of 2017. (Complaint at ¶ 14.) According to Plaintiff, when Raymond Leal learned of the 
pending foreclosure on the Davies Family Ranch, he proposed that he would purchase the Davies 
Family Ranch for the amount of the notes in default. (Id. at ¶ 16.) Plaintiff alleges that Raymond Leal 
told her “that he would use the Davies Family Ranch to qualify for capital gains tax deferral under 
Internal Revenue Code Section 1031.” (Id.)  

Plaintiff alleges that Raymond Leal “represented that he had no interest in owning Plaintiff’s property 
and that she could stay at it as long as she liked and that she could repurchase it for the amount that 
Leal had to pay to acquire it. Davies was responsible for paying taxes, insurance and maintaining the 
Ranch.” (Complaint at ¶ 16.) Plaintiff describes this as an “option to repurchase the Property” that 
would expire on her death. (Id. at ¶ 17.) 

Plaintiff alleges that her right to stay on the Property and her right to repurchase the Property were 
deliberately omitted from all of the written documents. (Complaint at ¶ 22.) She alleges that “the 
written agreements failed to incorporate her right to stay on the property or her right to repurchase 
the property due to concerns that Raymond Leal had arising from the 1031 Exchange.” (Id. at ¶ 23.) 
She further alleges that “Raymond Leal told Plaintiff that their agreement would be recorded in his 
trust[.]” (Id. at ¶ 24.) 

Plaintiff transferred the property to Raymond J. Leal and Angelina M. Leal, Trustees of the Leal 
Family Revocable Trust on or about October 29, 2018. (Complaint at ¶ 29.) Plaintiff never made any 
payments purportedly due under the lease other than a single $6,000 payment in the fall of 2019. 
(Id. at ¶ 30.) On December 26, 2018, Plaintiff entered into a Lease and Easement Agreement with 
EC&R Solar Development LLC. (Id. at ¶ 41.) Under the terms of that contract, Plaintiff leased part of 
the Davies Family Ranch to EC&R for energy storage purposes. (Id.) Plaintiff has received $60,000 
under her contract with EC&R. (Id.) However, in 2021, EC&R discovered that legal title to the Davies 
Family Ranch was held by Defendant. (Id. at ¶ 42.) According to Plaintiff, Defendant “declined to 
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confirm Plaintiff’s authority to enter into the EC&R agreement or ratify that agreement” and 
consequently an affiliate of EC&R has “demanded that Plaintiff either allow EC&R and its affiliates 
access to the Davies Family Ranch or return the $60,000 paid to Plaintiff.” (Id. at ¶¶ 44, 46.) 

Raymond Leal died in December 2019. (Complaint at ¶ 31.) In March 2020, Defendant Angelina M. 
Leal caused a sixty-day notice to be served on Plaintiff to vacate the Davies Family Ranch. (Id. at ¶ 35.) 
An unlawful detainer action was filed on March 7, 2022. (Id. at ¶ 36.)  

Analysis 

 Breach of Contract (first c/a) 

Defendant demurs to the first cause of action for breach of contract on the grounds that the oral 
promises asserted by Davies are barred by the Statute of Frauds as well as the Parol Evidence Rule. 

  Statute of Frauds 

Defendant demurs to Plaintiff’s cause of action for breach of contract on the grounds that it is barred 
by the statute of frauds, and that Plaintiff has not pled equitable estoppel.  

Plaintiff’s threshold argument that the statute of frauds does not apply “because the transaction is 
well-document[ed]” (Opp. at 4:10-11) lacks merit. The Complaint describes an oral contract for a life 
estate. The alleged agreement falls under the statute of frauds. (Civil Code § 1624(a).)  

The general statute of frauds, Civil Code § 1624(a), an agreement for an interest in real property 
requires a writing signed by the party to be charged. However, equitable estoppel may preclude the 
use of a statute of frauds defense. (Byrne v. Laura (1997) 52 Cal.App.4th 1054, 1068.) Equitable 
estoppel permits enforcement of an oral agreement to prevent fraud when one party has 
detrimentally relied on an oral promise or another party has been unjustly enriched. (Juran v. Epstien 
(1994) 23 Cal.App.4th 882, 892.) Whether the doctrine of equitable estoppel should be applied in a 
given case is generally a question of fact. (Byrne, supra, at p. 1068.) 

With respect to equitable estoppel, Plaintiff alleges that she “reasonably relied on Ray Leal’s and 
Defendant’s promise that she would be allowed to remain in occupancy at the Davies Family Ranch 
until she died, or until she voluntarily moved or until she repurchased the Property.” (Complaint at 
¶ 58.) She also alleges that she “has paid for insurance and paid to maintain the property since Leal 
purchased it.” (Complaint at ¶ 34.) Critically, however, the Complaint does not have allegations that 
Plaintiff changed her position in detrimental reliance on Ray Leal’s oral promises.  

Plaintiff also argues that “[t]he statute of frauds does not apply in this case because Ray Leal admitted 
by his post-sale conduct after sale his agreement Davies could live on the property without charge 
after the sale.” (Opp. at 5:6-7 [relying on Civil Code § 1624(b)(3)(C)].) However, “extrinsic evidence 
cannot be employed to prove an agreement at odds with the terms of the memorandum[.]” (Sterling 
v. Taylor (2007) 40 Cal.4th 757, 771; see also discussion regarding parol evidence, below.) 

Finally, Plaintiff argues that the partial performance exception to the statute of frauds applies to Ray 
Leal’s purchase of the Davies Family Ranch. (Opp. at 6:10-11 [citing Sutton v. Warner (1993) 12 
Cal.App.4th 415].) “Under the doctrine of part performance, the oral agreement for the transfer of an 
interest in real property is enforced when the buyer has taken possession of the property and either 
makes a full or partial payment of the purchase price, or makes valuable and substantial 
improvements on the property, in reliance on the oral agreement.” (Sutton v. Warner, supra, at p. 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
HEARING DATE:  10/17/2022 

 

 

4 

 

422.) “The part performance by the buyer must clearly relate to and be pursuant to the terms of the 
oral agreement.” (Id.) Here, Plaintiff has not alleged “valuable and substantial improvements on the 
property” in reliance on the oral agreement for a life estate. Furthermore, the alleged contract with 
EC&R does not appear to be an improvement so much as a commercial lease with a solar farming 
entity for Plaintiff’s benefit. 

  Parol Evidence Rule 

Even assuming arguendo that the statute of frauds was not sufficient to sustain the demurrer, 
Plaintiff’s allegations of an oral promise of a life estate appear to be precluded by the parol evidence 
rule. 

“Terms set forth in a writing intended by the parties as a final expression of their agreement with 
respect to the terms included therein may not be contradicted by evidence of a prior agreement or of 
a contemporaneous oral agreement.” (Code Civ. Proc, § 1856, subd. (a).)  

In Opposition, Plaintiff argues that the fraud exception to the parol evidence rule applies. (Opp. at 
7:7-9 [citing CCP § 1856 and Riversisland Cold Storage, Inc. v. Fresno-Madera Production Credit 
Association (2013) 55 Cal.App.4th 1169].) 

“[A]n established exception to the [parol evidence] rule allows a party to present extrinsic evidence 
to show that the agreement was tainted by fraud.” (Riverisland, supra, 55 Cal.4th at pp. 1171-72.) 
The exception to the parol evidence rule in CCP § 1856 subsection (f) is “[w]here the validity of 
the agreement is the fact in dispute, this section does not exclude evidence relevant to that issue.” 
As noted by the court in Riverisland, “[t]his provision rests on the principle that the parol evidence 
rule, intended to protect the terms of a valid written contract, should not bar evidence challenging 
the validity of the agreement itself.” (Riverisland, supra, at p. 1174 [emphasis original].) 

Plaintiff’s reliance on the fraud exception to the parol evidence rule is misplaced as by her Complaint 
she does not seek to invalidate the written contracts. Instead, she seeks to enforce an unincorporated 
oral agreement for a life estate. As pled, her allegations do not fall under the fraud exception to the 
parol evidence rule. 

Defendant’s demur to Plaintiff’s cause of action for breach of contract is sustained, with leave to 
amend. 

 Fraud (second c/a) 

Defendant demurs to Plaintiff’s fraud cause of action on the grounds that Plaintiff has not alleged 
damage. In opposition, Plaintiff argues that she will sustain damage if she is not allowed to live on the 
property. 

The elements of fraud are: (1) misrepresentation (false representation, concealment, or 
nondisclosure); (2) knowledge of falsity (scienter); (3) intent to defraud or induce reliance; 
(4) justifiable reliance; and (5) damages. (See Civil Code §1709.) “‘[F]raud without damage is not 
actionable’ because it fails to state a cause of action.” (Furia v. Helm (2003) 111 Cal.App.4th 945, 956 
[quoting Billings v. Farm Development Co. (1925) 74 Cal.App. 254, 259].) 

In Furia, the court found that “the allegation that [plaintiff] was put to the expense of defending the 
charge of abandonment describes in a meaningful way the manner in which [plaintiff] was damaged 
by his reliance on [defendant’s] advice” and “was sufficient to overcome a general demurrer despite 
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the absence of the exact amount of attorney fees incurred in defending against this accusation).” 
(Id. at p. 957.) Similarly, in the present case, the Complaint alleges that “Plaintiff has sustained harm 
in that Defendant has recently commenced an unlawful detainer action against her which has forced 
Plaintiff to defend against that action.” (Complaint at ¶ 59.) 

Defendant’s demur to Plaintiff’s cause of action for fraud on the grounds that she has not alleged 
damage is overruled. 

 False Promise (third c/a) 

Defendant demurs to Plaintiff’s cause of action for false promise on the grounds that even if the 
promises were made to Davies as alleged, her reliance on the promises were unreasonable and the 
sale was not detrimental to Davies. In opposition, Plaintiff argues that reliance is an issue of fact that 
cannot be resolved on demurrer.  

“Except in the rare case where the undisputed facts leave no room for a reasonable difference of 
opinion, the question of whether a plaintiff's reliance is reasonable is a question of fact.” (Beckwith v. 
Dahl (2012) 205 Cal.App.4th 1039, 1067.) “Negligence on the part of the plaintiff in failing to discover 
the falsity of a statement is no defense when the misrepresentation was intentional rather than 
negligent. Nor is a plaintiff held to the standard of precaution or of minimum knowledge of a 
hypothetical, reasonable man. [¶] Conversely, a plaintiff's reliance is not reasonable when he puts 
faith in representations which are preposterous, or which are shown by facts within his observation 
to be so patently and obviously false that he must have closed his eyes to avoid discovery of the 
truth.” (Id. [demurrer improperly sustained based on justifiable reliance where alleged 
misrepresentations were not so preposterous or false to preclude liability].) 

Defendant has failed to establish that, under the facts of the Complaint, the alleged 
misrepresentations were “preposterous” or that they were so “patently and obviously false that the 
must have closed his eyes to avoid discovery of the truth.” As such, Defendant’s Demurrer to 
Plaintiff’s cause of action for false promise is overruled. 

 Declaratory Relief (fourth c/a) 

Defendant demurs to this cause of action on the grounds that it “is superfluous, in light of plaintiff’s 
other causes of action.” (Dem. at 9:6-9.) In Opposition, Plaintiff argues that resolution of her other 
claims “will not be sufficient to resolve all issues between the parties.” (Opp. at 15:15-16.)  

Declaratory relief is available to a party “who desires a declaration of his or her rights or duties with 
respect to another … .” (CCP § 1060.) A complaint for declaratory relief is legally sufficient if it sets 
forth facts showing the existence of an actual controversy relating to the legal rights and duties of the 
parties and requests that the rights and duties of the parties be adjudged by the court. 

Plaintiff has alleged facts sufficient to state a cause of action for declaratory relief. Defendant’s 
Demurrer to this cause of action is overruled. 

 Promissory Estoppel (fifth c/a) 

Defendant demurs to Plaintiff’s promissory estoppel claim on the same grounds as the cause of action 
for breach of contract (the statute of frauds and the parol evidence rule). For the reasons discussed in 
that section, above, Defendant’s Demurrer to this cause of action is sustained, with leave to amend. 
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 Intentional Interference with Contract (sixth c/a) 

Plaintiff’s sixth cause of action for intentional interference with contract is against Defendant Leal 
individually. Defendant demurs to this cause of action on the grounds that Plaintiff has sued Leal for 
breach of contract and asserted that Leal entered into a contract with Plaintiff. Specifically, that Leal 
promised “that [plaintiff] would be allowed to remain in occupancy at the Davies Family Ranch until 
she died, or until she voluntarily moved or until she repurchased the Property – whichever happened 
first.” (Complaint at ¶ 58.) As a consequence, Defendant argues, Plaintiff has failed to allege the first 
element of intentional interference with contract—a valid contract between plaintiff and a third 
party. In opposition, Plaintiff argues that “Defendant Angelina Leal was not a party to any of the 
relevant contracts. Davies contracted with Ray Leal, not Angelina Leal.” (Opp. at 15:1-2.) 

“The elements which a plaintiff must plead to state the cause of action for intentional interference 

with contractual relations are (1) a valid contract between plaintiff and a third party; (2) defendant’s 

knowledge of this contract; (3) defendant’s intentional acts designed to induce a breach or disruption 

of the contractual relationship; (4) actual breach or disruption of the contractual relationship; and 

(5) resulting damage.” (Pacific Gas & Electric Co. v. Bear Stearns & Co. (1990) 50 Cal.3d 1118, 1126 

[internal citations omitted].) 

Plaintiff has alleged that the contract between herself and a third party for purposes of this cause of 

action is the alleged contract between Raymond Leal and Plaintiff is the oral contract for a life estate. 

(See Complaint at ¶ 81 [“Plaintiff entered into a contract with Raymond Leal under which Plaintiff 

would be allowed to live at the Davies Family Ranch for as long as she liked.”].) However, Defendant is 

a party to several of the written agreements, including the Grant Deed transferring the subject 

property (to Raymond J. Leal and Angeline M. Leal, Trustees of the Leal Family Revocable Trust UTD, 

January 18, 2009.) Furthermore, Plaintiff’s cause of action for breach of contract is premised on her 

allegation that the oral contract with Raymond Leal was an essential term of the written contracts 

between the parties. While Plaintiff is entitled to plead in the alternative (see Del E. Webb Corp. v. 

Structural Materials Co. (1981) 123 Cal.App.3d 593, 604), her causes of action for breach of contract 

and intentional interference with contract are mutually exclusive as currently pled.  

Defendant’s Demurrer to this cause of action is sustained, with leave to amend. 

 Intentional Interference with Contract (eighth c/a) 

Plaintiff’s eighth cause of action for intentional interference with contract is against Defendant Leal 
individually and as Trustee. Defendant demurs to this cause of action on the grounds that the alleged 
life estate is barred by the statute of frauds and parol evidence rule and that pursuant to the written 
Lease Plaintiff needed prior written approval to sublet or assign any part of the property. Plaintiff 
does not appear to respond to this argument in opposition. Defendant’s Demurrer to this cause of 
action is sustained, with leave to amend. 
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2. 9:00 AM CASE NUMBER:  C22-01159 
CASE NAME:  GENEVIEVE CARLON  VS.  PROMEDICA HEALTH SYSTEMS, INC. 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY PROCEEDINGS 
FILED BY: PROMEDICA HEALTH SYSTEMS, INC. 
CONT: HEARING ON TRIAL PREFERENCE 
FILED BY: GENEVIEVE CARLON 
*TENTATIVE RULING:* 
 
 The motion of Defendants Promedica Health System, Inc., Manor Care of Walnut Creek d.b.a. 

ProMedica Skilled Nursing and Rehabilitation (Rossmoor) and Melinda Katz (“Defendants”) to compel 

arbitration and for a stay is denied in its entirety.  

Background 

On May 18, 2020, plaintiffs Genevieve Carlon, by and through her guardian ad litem, Lisa 

Carlon and Lisa Carlon, individually, filed a civil complaint alleging causes of action against defendants 

for elder abuse, negligence, violation of statutory rights and negligent infliction of emotional distress. 

The complaint alleges that 86-year-old Genevieve Carlon was a patient at Promedica Skilled Nursing 

and Healthcare (Rossmoor) (the “Facility”) from January 26, 2022 through March 2, 2022 during 

which time she was allowed to fall multiple times, suffering a brain hemorrhage, a broken neck and a 

fractured arm. Plaintiffs allege that as a result, Genevieve Carlon became significantly deconditioned, 

bedbound, unable to walk, and now requires 24-hour care. 

Plaintiff Lisa Carlon is Genevieve Carlon’s adult child. When referring to the plaintiffs 

individually and to avoid confusion, the Court will use their first names. 

Defendants moved to compel arbitration of the dispute, asserting that Lisa, as Genevieve’s 

authorized representative, signed an arbitration agreement when assisting with her placement at the 

Facility. The arbitration provision required binding arbitration of “any and all other past, present or 

future disputes, controversies, demands or claims between the Parties, including but not limited 

to….negligence; gross negligence; recklessness; intentional harms; Health and Safety Code section 

1430 claims; Violation of the Elder and Dependent Adult Civil Protection Act…,” and included a 

delegation clause stating the arbitrator “has the sole jurisdiction to resolve all disputes among the 

parties, including, without limitation…any disputes about the singing, validity, enforceability, scope, 

applicability, interpretation, severability and waiver of this Agreement….” 

In support of their motion, defendants provide the declaration of Lorna Pulido-Salvacion, 

Admissions Coordinator, stating that Carlon had identified herself as Genevieve’s authorized 

representative with authority act on her behalf, including by executing the arbitration agreement 

on February 2, 2022. (Lorna Pulido-Salvacion Decl., ¶¶ 5-6.) According to Ms. Pulido-Salvacion, 

at the time of admission, Genevieve was “incoherent, not oriented and unable to communicate.” 

Ms. Pulido-Savacion also states “at no time did [Genevieve] object to Lisa Carlon holding herself out 
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as and representing herself with authority to act on [Genevieve’s] behalf or to Lisa Carlon signing the 

arbitration agreement on Plaintiff’s behalf.” (Id., ¶¶ 4, 6.)  

In opposition to the motion, Plaintiffs argue the arbitration agreement was unenforceable 

because Genevieve did not sign it, and Lisa had no authority to do so on Genevieve’s behalf, and 

because the arbitration agreement is unconscionable. Lisa submits evidence that Genevieve arrived at 

the facility on January 16, 2022 directly from John Muir Hospital. The facility was in lockdown and Lisa 

was not permitted to go in. Lisa states that when Genevieve arrived at the Facility, she was cognitively 

aware and could have signed the admission documents herself, although someone would have had to 

read them to her because she is legally blind. Lisa states that in subsequent visits, Genevieve never 

said anyone read her the admission documents. On January 22, 2022, Ms. Pulido-Salvacion emailed 

Lisa the “CA Admission Packet,” which included the arbitration agreement after Facility personnel left 

voicemail messages stating Lisa needed to sign the documents. Lisa states that nobody ever explained 

the documents to her, or said that she or Genevieve would waive the right to a right to a jury trial if 

Genevieve was injured at the Facility. During times that Lisa visited with Genevieve at the Facility, she 

does not remember Genevieve asking her to sign admission documents or telling anyone at the 

Facility that she could do so. Genevieve had not executed a power of attorney or advance health care 

directive appointing Lisa as her agent to make financial or health decisions prior to execution of the 

arbitration agreement. (See Declarations of Lisa Carlon and Deena Zacharin.) 

Legal Standard 

Typically, California courts “have consistently found a strong public policy favoring arbitration 

agreements.” (CCP § 1281; Coon v. Nicola (1993) 17 Cal.App.4th 1225, 1232; Madden v. Kaiser 

Foundation Hospitals (1976) 17 Cal.3d 699, 706.) “Although ‘[t]he law favors contracts for arbitration 

of disputes between parties’ (Player v. Geo. M. Brewster & Son, Inc. (1971) 18 Cal.App.3d 526, 534), “ 

‘there is no policy compelling persons to accept arbitration of controversies which they have not 

agreed to arbitrate . . . .’ ” (Weeks v. Crow (1980) 113 Cal.App.3d 350, 353 [quoting Freeman v. State 

Farm Mut. Auto. Ins. Co. (1975) 14 Cal.3d 473, 481]; Victoria v. Superior Court (1985) 40 Cal.3d 734, 

744.) 

“Under both federal and state law, the threshold question presented by a petition to compel 

arbitration is whether there is an agreement to arbitrate.” (Sparks v. Vista Del Mar Child and Family 

Svcs. (2012) 207 Cal.App.4th 1511, 1517.) “Absent a clear agreement to submit disputes to 

arbitration, courts will not infer that the right to a jury trial has been waived.” (Id. at p. 1518.) “A 

party seeking to compel arbitration has the burden of proving the existence of a valid agreement to 

arbitrate.” (Ibid.) “Once that burden is satisfied, the party opposing arbitration must prove by a 

preponderance of the evidence any defense to the petition.” (Ibid.) 

On petition of a party to an arbitration agreement alleging the existence of a written 

agreement to arbitrate a controversy, the court shall order the petitioner and the respondent to 

arbitrate the matter if it determines that an agreement to arbitrate the controversy exists, unless it 

determines that: (a) the right to compel arbitration was waived by the petitioner; (b) grounds exist for 

the revocation of the agreement; or, (c) a party to the arbitration agreement is also a party to a 
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pending court action or special proceeding with a third party, arising out of the same transaction or 

series of related transactions and there is a possibility of conflicting rulings on a common issue of law 

or fact. (CCP § 1281.2; Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 413.) 

Existence of an Arbitration Agreement 

It is undisputed that Lisa was the person who signed the arbitration agreement on behalf of 

Genevieve, that she was not Genevieve’s conservator or guardian and was not acting under a power 

of attorney. (Compare Gordon v. Atria Management Co., LCC (2021) 70 Cal.App.5th 1020, 1026-1027; 

with Garrison v. Superior Court (2005) 132 Cal.App.4th 253, 262-265 (Garrison) [adult children who 

had durable power of attorney had authority to enter into arbitration agreements on behalf of their 

mothers].) This leaves the question of whether Lisa was otherwise Genevieve’s agent. 

“Generally, a person who is not a party to an arbitration agreement is not bound by it.” 

(Flores v. Evergreen at San Diego, LLC (2007) 148 Cal.App.4th 581, 587 (Flores)) “[A] person who is 

authorized to act as the patient’s agent can bind the patient to an arbitration agreement.” (Ibid.) 

However, in order to act as an agent, there must be either a written instrument conferring agency 

power or “oral consent or implication from the conduct of the parties.” (Ibid.) “[A]n agency cannot be 

created by the conduct of the agent alone; rather, conduct by the principal is essential to create an 

agency.” (Id. at pp. 587-588]; see also Pagarigan v. Libby Care Center, Inc. (2002) 99 Cal.App.4th 298, 

301-302 [comatose mother not bound by nursing home arbitration agreement signed by daughters 

because there was no evidence mother authorized daughters to act as agents]; Golinger v. AMS 

Properties, Inc. (2004) 123 Cal.App.4th 374, 376-377 (Golinger) [daughter whom the mother allowed 

to make medical decisions for her did not have authority to bind her to arbitration agreement].) 

Here, while there is evidence from which it could be inferred that Lisa had stated that she was 

Genevieve’s agent when she signed the arbitration agreement (the arbitration agreement says as 

much), there was no evidence from which the Court can infer that Genevieve authorized Lisa to act 

on her behalf. Further, Ms. Pulido-Salvacion states in her declaration that Genevieve was unable to 

communicate upon admission. If that is the case, it is hard to conclude that Genevieve authorized Lisa 

to sign the arbitration agreement and Lisa denies that Genevieve ever did so. The Brief Interview for 

Mental Status offered by Defendants on reply does not cause the Court to doubt Genevieve Carlon’s 

credibility in this regard.  

In Theresa D. v. MBK Senior Living LLC (2021) 73 Cal.App.5th 18, 24 (Theresa D.), the Court of 

Appeal found the plaintiff, a resident of a residential care facility for the elderly who brought claims 

against the facility for elder abuse and neglect, was not bound by an arbitration agreement signed by 

her daughter. The court assumed that the daughter had the authority to place her mother in the 

facility, but concluded that this authority did not translate into authority to enter into an arbitration 

agreement. (Id. at p. 27.) 

A case Defendants cite in support of their position, Garrison v. Superior Court (2005) 132 

Cal.App.4th 253, considered whether a decedent’s daughter, the attorney in fact under durable 

powers of attorney for health care and for financial matters, was authorized to enter into a binding 
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arbitration agreement on her mother's behalf when admitting her to a facility the appellate court 

described as a residential care facility. (Id. at pp. 256, 262.) The appellate court concluded the 

daughter had such authority based on her durable power of attorney for health care, which 

authorized her to make “all health care decisions” and did not restrict her authority as agent to enter 

into an arbitration agreement on the mother’s behalf. (Id. at p. 265.) As the Garrison court viewed the 

matter, “[w]hether to admit an aging parent to a particular care facility is a health care decision,” and 

“an agent or other fiduciary who contracts for medical treatment on behalf of his beneficiary retains 

the authority to enter into an agreement providing for arbitration of claims for medical malpractice.” 

(Id. at pp. 264, 266.) 

Garrison is distinguishable because in this case there is no indication that Lisa had express 

authorization to make health care or financial decisions for Genevieve. Rather, it appears Lisa acted 

solely in her capacity as a family member. The court in Garrison considered this difference dispositive, 

distinguishing two earlier cases (Pagarigan and Golinger, above) on the ground that in neither case 

did the adult child who secured medical care for an elderly parent act pursuant to a durable power of 

attorney. (Garrison, 132 Cal.App.4th at pp. 264-265.) To the same effect are Young v. Horizon West, 

Inc. (2013) 220 Cal.App.4th 1122 and Flores, 148 Cal.App.4th at 581, which Defendants have not cited.   

On reply, defendants raise the new argument that Lisa was authorized to execute the 

arbitration agreement on Genevieve’s behalf in February 2022 because the Court appointed her 

Genevieve’s guardian ad litem after the complaint was filed. Defendants assert that Plaintiffs have 

“not cite[d] to any authority that states a guardian ad litem does not possess the authority to enter 

into legally binding agreements on behalf of an incompetent adult. ” (Reply, p. 3:20-21.) However, it 

was Defendants’ burden to establish, both factually and legally, that a valid agreement to arbitrate 

exists. Defendants have not done that based their unsupported argument that Lisa could bind 

Genevieve to arbitration as her later-appointed guardian ad litem.  

Based on the foregoing, the Court finds that Defendants do not meet their burden to show 

that Genevieve is bound by the arbitration agreement that Lisa signed. 

Arbitration of the Validity of the Arbitration Agreement 

Defendants request that, in the alternative, any disputes related to the validity of the 

Arbitration Agreement be decided through arbitration. The arbitration agreement states the 

arbitrator “has the sole jurisdiction to resolve all disputes among the parties, including, without 

limitation, …any disputes about the signing, validity, enforceability, scope, applicability, 

interpretation, severability and waiver of this Agreement….” (Pulido-Salvacion Decl., Ex. 1, p. 6.) 

In their moving papers, Defendants argue this threshold question is reserved for the 

arbitrator pursuant to the delegation clause (which Plaintiffs did not specifically challenge). In 

support, they rely on two U.S. Supreme Court cases Henry Schein, Inc. v. Archer and White Sales, Inc. 

(2019) 139 S.Ct 524, 529 and Rent-A-Center, West, Inc. v. Jackson (2010) 561 U.S. 63, 70. However, 

the facts of this case are materially different: Both Schein and Rent-a-Car concerned instances where 

there was no dispute that the plaintiff had signed the agreement containing the arbitration provision. 
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Rather, the dispute was as to the scope and enforceability of the agreement. Here, the Plaintiffs argue 

that Defendants have not shown by a preponderance of the evidence that any arbitration agreement 

exists.  

Theresa D., a decision of the First District Court of Appeal not cited in the moving papers, 

addressed the issue of whether the court or the arbitrator should decide arbitrability when an 

arbitration agreement contains a delegation clause but there is a dispute as to whether a family 

member had the authority to sign the arbitration agreement on behalf of a resident admitted to an 

assisted living facility. (Theresa D., 73 Cal.App.5th at 24.) The Court of Appeal stated “Rent-A-Center 

does not support defendant’s position because it does not suggest that a party may be forced to 

submit to an arbitrator the existence, validity, or enforceability of an arbitration agreement if the 

party has not agreed to do so, either personally or through someone authorized to agree to 

arbitration on her behalf. Such a conclusion would fly in the face of the principle that arbitration 

agreements are governed by contract law and construed to effectuate the intentions of the parties.” 

(Id. at 18.) The Court of Appeal concluded “there is no public policy in favor of forcing to arbitration a 

person who has not agreed to it” and held the court, not the arbitrator, properly decided the gateway 

issue of whether there was an agreement to arbitrate. “In the absence of an agreement, made either 

directly by plaintiff or by one capable of binding [him] to arbitration, there would be no basis to 

require plaintiff to submit any issue to the arbitrator.” (Id. at p. 26.)  

The Court agrees with the analysis in Theresa D. Thus, Defendants’ alternative request to 

delegate to the arbitrator the dispute regarding the existence of an arbitration agreement is denied.  

There is No Enforceable Agreement as to Lisa 

Defendants argue that Lisa is bound to arbitrate her negligence claim because the arbitration 

agreement says “ ‘patient’ includes the Patient, the Patient’s Representative…or any person whose 

claim is derived through or on behalf of the Patient, including any… child.” (Pulido-Salvacion Decl., 

Ex. 1 at p. 5.) 

In Goldman v. Sunbridge Healthcare LLC (2013) 220 Cal.App.4th 1160, the decedent’s wife 

executed an arbitration agreement in her representative and individual capacity, but the Goldman 

court found that the decedent’s wife did not have authority to bind the decedent to arbitration as his 

representative. (Id. at pp. 1173-1174.) The Court then addressed the argument that the decedent’s 

wife was obligated to arbitrate her claims because she signed in an individual and representative 

capacity. The Court rejected the argument and held that “[b]ecause there was no such person as 

Edward's legal representative there was also no legal representative to sign in his or her individual 

capacity.” The Court of Appeal then stated, “[a]ccordingly, we conclude Judy is not bound in her 

individual capacity because her signature as legal representative was ineffective.” (Id. at p. 1176.)  

The circumstances here would seem to compel the same result. Because Lisa’s signature on 

behalf of Genevieve was ineffective, Lisa is not bound in her individual capacity. The Court denies 

Defendants’ request to compel arbitration of Lisa’s claims for the additional reason that doing so 
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would create the risk of conflicting rulings. (CCP § 1281.2 (c).) 

In light of these conclusions, the Court does not address the unconscionability arguments. 

Order 

Defendants failed to meet their burden of establishing a valid agreement to arbitrate exists. 

Accordingly, the Motion to Compel Arbitration and Stay Action is denied. 

PREFERENCE MOTION 

The renewed Motion of Genevieve Carlon, by and through her guardian ad litem, Lisa Carlon 

and Lisa Carlon (collectively, “Plaintiffs”) to Specially Set a Trial Date Pursuant to CCP § 36(a) is 

granted.  

Standard of Law 

“A party to a civil action who is over 70 years of age may petition the court for a preference, 

which the court shall grant if the court makes both of the following findings: (1) [t]he party has a 

substantial interest in the action as a whole[, and] (2) [t]he health of the party is such that a 

preference is necessary to prevent prejudicing the party's interest in the litigation." (CCP § 36(a).)  

“The standard under subdivision (a), unlike under subdivision (d), which is more specific and 

more rigorous, includes no requirement of a doctor's declaration.” (Fox v. Superior Court (2018) 21 

Cal. App. 5th 529, 534.) “An affidavit submitted in support of a motion for preference under 

subdivision (a) of Section 36 may be signed by the attorney for the party seeking preference based 

upon information and belief as to the medical diagnosis and prognosis of any party." (CCP § 36.5.) 

“The affidavit is not admissible for any purpose other than a motion for preference under subdivision 

(a) of Section 36.” (Id.) 

“The issue under subdivision (a) is not whether an elderly litigant might die before trial or 

become so disabled that she might as well be absent when trial is called." (Fox, 21 Cal. App. 5th at 

534.) “Provided there is evidence that the party involved is over 70, all subdivision (a) requires is a 

showing that that party’s ‘health ... is such that a preference is necessary to prevent prejudicing [her] 

interest in the litigation.’” (Id.) Where a plaintiff may be able to participate in a case, but “has good 

reason for concern that will not be the case for much longer as her health deteriorates,” and that 

concern is uncontroverted, preference should be granted.” (Id. at 535; id. at 536 [“[T]he absence of 

more specifics about Ms. Fox’s prognosis was insufficient reason to deny the Foxes’ request for 

calendar preference.”].) 

Relief under 36(a) is “mandatory and absolute,” and “[f]ailure to complete discovery or other 

pretrial matters does not affect the absolute substantive right to trial preference for those litigants 

who qualify for preference under subdivision (a) of section 36.” (Swaithes v. Superior Court (1989) 212 

Cal. App. 3d 1082, 1085.) “The trial court has no power to balance the differing interests of opposing 

litigants in applying the provision.” (Id.) “The express legislative mandate for trial preference is a 
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substantive public policy concern which supersedes such considerations.” (Id. at 1085-86.) 

Plaintiffs’ Declaration 

Genevieve Carlon is 87 years old. (Declaration of Attorney Deena Zacharin, ¶ 3, Ex. 1.) 

Ms. Carlon has a history of medical diagnoses, including arrhythmia, history of cardiac arrest, carotid 

artery occlusion, severe aortic stenosis, coronary artery disease, heart disease, stent placement in 

both carotid arteries, hypertension, myocardial infarction, peripheral artery disease, atrial fibrillation, 

severe vision loss, and chronic obstructive pulmonary disease. (Id., ¶ 4.) Upon admission to the 

hospital emergency room after her final fall at Promedica Skilled Nursing Facility and Healthcare 

(Rossmoor) (the “Facility”), Ms. Carlon was diagnosed with “multifocal hemorrhage and R SDH along 

with C6 compression… and C7 inferior endplate fracture” for which she was discharged with 

instructions to continuous use of a C collar, with a risk for spinal cord injury. (Id.) As the result of her 

falls at the Facility, Ms. Carlon suffered a brain injury and unstable cervical fracture and has become 

significantly deconditioned, is bedbound, unable to walk, and has required 24-hour caregivers to 

assist her with her activities of daily living since the falls and has been put on comfort care. (Id.) 

Ms. Carlon has fallen at her current skilled nursing facility and sustained facial contusions and cuts, a 

dislocated hip and broken finger which could not be surgically repaired because Ms. Carlon candidate 

for anesthesia. (Id.) Ms. Carlon continues to decline physically and mentally. (Id.) Plaintiffs assert that 

Ms. Carlon has a substantial interest in this action as a whole, and her advanced age and declining 

physical and mental health is such that preferential trial setting is necessary to prevent prejudicing 

her interest in this action. (Id., ¶ 5.) 

Motion for Preference 

Plaintiffs seek a preferential trial date no later than 120 days from the hearing of this Motion 

(February 4, 2023), arguing that Ms. Carlon’s advanced age and physical and mental health is such 

that a preference is necessary to prevent prejudicing her interest in the litigation. Plaintiffs point out 

that without a preferential trial date, Ms. Carlon’s pain and suffering damages may be lost to her. 

Defendants argue that Ms. Carlon does not have a terminal illness or life-threatening injuries, 

and counsel’s statements regarding Ms. Carlon’s declining health are conclusory. Whereas the moving 

party may rely on an attorney declaration, “opposing counsel must obtain competent medical or 

other evidence” to show preference is unwarranted. (Weil & Brown, Cal. Practice Guide: Civil 

Procedure Before Trial (The Rutter Group 2022) ¶ 12:247.4.) Defendants presented no such evidence. 

In any event, as noted, the “issue under subdivision (a) is not whether an elderly litigant might die 

before trial or become so disabled that she might as well be absent when trial is called. Provided 

there is evidence that the party involved is over 70, all subdivision (a) requires is a showing that the 

party’s health is such that a preference is necessary to prevent prejudicing her interest in the 

litigation.” (Fox, 21 Cal.App.5th at pp. 534-536.) The Court finds Attorney Zacharin’s declaration 

sufficient to make that showing. 

Defendants next argue there is no need for preference because Ms. Carlon will never 

participate in this litigation due to issues with competency and point out that she has only appeared 
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by her guardian ad litem who will adequately represent her interests. 

The cases recognize that CCP section 36 “was enacted for the purpose of assuring that an 

aged or terminally ill plaintiff would be able to participate in the trial of his or her case and be able to 

realize redress upon the claim asserted.” (Looney v. Superior Court (1993) 16 Cal. app. 4th 521, 532.) 

Assuming for the sake of argument that Ms. Carlon is unable to participate in trial through testimony 

herself, if she dies prior to trial, she will no longer be able to recover damages for pain and suffering 

under her second cause of action for negligence. (CCP § 377.34.) And while those same damages may 

be available under her first cause of action for elder abuse (Welf. & Inst. Code, § 15657), the elements 

of this cause of action and the evidence necessary to prove it are different. The Court finds that the 

loss of a damage claim under the negligence cause of action alone is sufficient prejudice to justify 

granting preference under section 36(a). (See Rice v. Superior Court (1982) 136 Cal.App.3d 81, 88 

[noting that the purpose of CCP section 36(a) is “to safeguard to litigants beyond a specified age 

against the legislatively acknowledged risk that death or incapacity might deprive them of the 

opportunity to have their case effectively tried and the opportunity to recover their just measure of 

damages or appropriate redress.”].) 

Defendants also oppose the motion on the ground that they will be without sufficient time to 

prepare their case. The Court recognizes the due process implications of an order granting trial 

preference. While these circumstances do not allow the Court to balance conflicting interests of 

opposing litigants (Swaithes, 212 Cal.App.3d 1082, 1085), as noted, Defendants are not without 

remedies to address these issues during discovery, pretrial and trial.  

Ms. Carlon is 87 years old, and in poor and deteriorating health. As the plaintiff, she has a 

substantial interest in this case. Based on the evidence provided by Plaintiffs, the Court finds that 

preference is warranted. The Court grants preference pursuant to Code of Civil Procedure section 

36(a) and will set trial date within 120 days of the date of the hearing on this motion. 

Order on Motion and Deadline to File and Serve Responsive Pleadings 

The Court now sets the matter preferentially for trial and orders as follows: 

(1) The jury trial is scheduled for 2/7/2023 at 8:30 a.m. in Department 18. 

(2) The issue conference is scheduled for 2/6/2023 at 1:30 p.m. in Department 18 

(3) The mandatory settlement conference is scheduled for 2/1/2023 at 1:30 p.m. in 

Department 18. 

(4)  Moving Defendants, who have generally appeared in this action, are ordered to file 

and serve responsive pleadings no later than October 24, 2022. The parties are excused from 

the meet and confer requirements applicable to demurrers.  
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3. 9:00 AM CASE NUMBER:  C22-01769 
CASE NAME:  RUSCO ENGINEERING  VS.  DOES 1 THROUGH 25 
HEARING ON MOTION FOR TEMPORARY RESTRAINING ORDER AND WRIT OF POSSESSION  
FILED BY:  RUSCO ENGINEERING INC. 
*TENTATIVE RULING:* 
 
 

Before the Court is an Application for Writ of Possession and TRO filed by plaintiff, 

Rusco Engineering, Inc., pursuant to Code of Civil Procedure sections 511.011 et seq, 526 and 527. 

The application is denied, as discussed below.  

Background 

Plaintiff filed this case against defendant, Michael Dobbs, doing business as Arclight 

Corporation, on August 23, 2022. The complaint contains claims for breach of written and oral 

contract, conversion, money had and received, unjust enrichment, and intentional interference with 

contractual relations.  

The complaint alleges a contractual relationship in which it was to supply 80 HDS Stack 

Sintering Stands (at times referred to as “stands,” “frames,” “kilns,” or “units”) to Bloom Energy 

Corporation (hereinafter “Bloom”). (Complaint, ¶6.) Plaintiff and defendant then “came to an 

agreement” pursuant to which defendant would assemble the stands using component parts supplied 

by Bloom and engineering drawings supplied by plaintiff. (Complaint, ¶¶7, 16, 26.) Plaintiff contends 

it issued two purchase orders (“PO 61” and “PO 62”) for $278,290 each or $556,580 total. (Complaint, 

¶8.) “Pursuant to” the purchase orders, plaintiff contends it agreed to make a down payment of 

$97,401.40 (35%) for each PO, which it paid by two checks on May 6, 2022, for a total of $194,802.80. 

(Complaint, ¶9.) The “terms of the agreements” provided defendant was to invoice plaintiff for the 

remainder when "assemblies are delivered, assembled and approved" and when Bloom paid plaintiff, 

it would pay defendant. (Complaint, ¶¶10-11.) Defendant was required to provide resources to 

support final installation of the stands at the Bloom facility. (Complaint, ¶¶12-15.)  

According to plaintiff’s complaint, it complied with its obligations to deliver engineering 

drawings and component parts, but defendant has not assembled the stands as agreed. (Complaint, 

¶¶17-18.) Plaintiff claims defendant has only partially assembled, at most, 15-20 of the 80 stands, 

that those were “no more than 25% assembled,” and that defendant refuses to complete the 

remainder. (Complaint, ¶¶19-20.) Defendant nevertheless has allegedly prematurely issued invoices 

for the partially assembled stands and demanded payment despite plaintiff not having been paid by 

Bloom based on the incomplete nature of the assembled stands. (Complaint, ¶¶21-22.) Plaintiff 

claims he terminated the contract with defendant due to defendant’s breaches and demanded the 

return of parts to Bloom’s facility. (Complaint, ¶23.) Defendant refuses to release the component 

parts to plaintiff. (Complaint, ¶24.) On information and belief, plaintiff alleges defendant still has 

approximately ten stands, each of which he believes is worth over $10,000, along with a substantial 
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quantity of parts worth over $200,000. (Complaint, ¶¶25-27.) Plaintiff has been required to find an 

alternate vendor for the stands. (Complaint, ¶31.) 

In September, plaintiff twice attempted to have its application heard on an ex parte or 

shortened time basis. Both attempts were denied. On September 29, 2022, defendant filed a general 

denial and a cross complaint alleging his own causes of action for breach of contract, declaratory 

relief, and common counts. Plaintiff’s application is now before the Court pursuant to typical noticed 

motion procedures. 

Discussion 

The claim and delivery law provides a complete prejudgment remedy to recover possession of 

personal property. It has been carefully crafted to meet constitutional requirements. (Simms v. NPCK 

Enterprises, Inc. (2003) 109 Cal.App.4th 233, 242-243.) Upon the filing of the complaint a plaintiff may 

apply for a writ of possession by filing a written application under oath in the court where the action 

is brought. (Code Civ. Proc., § 512.010 (a).) The Judicial Council has prescribed mandatory forms that 

must be used for such a proceeding. (Code Civ. Proc., § 516.020; Cal Rules of Court, Rule 1.31; Gov. 

Code § 68511.) Wherever applicable, these must be used by all parties and must be accepted for filing 

by all courts. These forms include CD-100 (Application for Writ of Possession), CD-110 (Notice of 

Application), CD-190 (Application for Temporary Restraining Order).  

Plaintiff failed to use the required forms, but the merits of the claim are also unclear.  

For both a Writ of Possession and a Temporary Restraining Order, plaintiff must show that 

plaintiff’s claim is “probably valid.” (Code Civ. Proc. §§ 512.040, subd. (b); 512.060, subd. (a)(1); Code 

Civ. Proc., § 513.010 (b)(1) [re TROs].) A claim has “probable validity” where it is more likely than not 

that the plaintiff will obtain a judgment against the defendant on that claim. (Code Civ. Proc., § 

511.090.)  

The application must attach a copy of any written instrument on which plaintiff’s claim is 

based. (Code Civ. Proc., § 512.010 (a).) Here, plaintiff submits a declaration by John Rusconi, owner 

and president of plaintiff, which generally repeats the allegations in the complaint. Rusconi attaches 

two purchase orders totaling $278,290 each (Declaration of John Rusconi, Exhibit A), and two checks 

issued by it for $97,401.50 (id., Exhibit B). To the extent plaintiff contends any agreement at issue is 

comprised entirely of the two purchase orders and checks, this is doubtful since both the purchase 

orders and checks mention other documents. Specifically, the purchase orders refer to “proposal 

RUS22-002 Rev 0” and “proposal RUS22-003 Rev 0,” and the checks refer to “35% Dep Re Inv 

Rusco22-003” and “35% Rusco22-004,” none of which match any documentation provided by plaintiff 

in the moving papers.  

In the cross-complaint and in opposition to the application, defendant argues, in sum, that he 

did not breach the agreement and that it was plaintiff who breached. Defendant asserts in his 

declaration that the plaintiff did not provide the component parts, which were purchased by Bloom 

from vendors that are not parties here and thus has no right to possess them. (See Declaration of 

Michael Dobbs, ¶22 and Exhibit H.) Dobbs further asserts plaintiff never had any right to receive the 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
HEARING DATE:  10/17/2022 

 

 

17 

 

final fabricated product and that the parts delivered were all “immediately” incorporated into a 

finished custom manufactured product that no one besides defendant has any right to without 

payment. (See Declaration of Michael Dobbs, ¶21.) Dobbs argues plaintiff was merely a “go between” 

between defendant and Bloom and cannot claim any right to possession as a result. Dobbs also points 

out that plaintiff admits paying less than 50% of the agreed contract price. 

Dobbs also asserts a more complex view of any “agreement” between the parties. He claims 

never to have seen the purchase orders until this lawsuit and speculates they were created later and 

backdated. (Declaration of Michael Dobbs, ¶16.) Dobbs provides what he contends is (all or part of) 

the true written agreement: a cover letter with the subject, “proposal RUS22-003, Rev 0.” The cover 

letter, which refers to an enclosed invoice, is followed by a detailed list of terms and conditions which 

Dobbs contends were accepted by plaintiff. Dobbs also attaches two invoices dated the same date as 

the proposal (March 30, 2022) for $97,401.50 that bear the same numbers as the checks submitted 

by Rusconi with his declaration. The payment of the invoices supports that the proposal was 

accepted. Both invoices state under “description” the following: “35% Down Payment / (Ref. Arclight 

Proposal RUS22-002, Rev. 0)” and “35% Down Payment / (Ref. Arclight Proposal RUS22-003, Rev. 0).” 

Dobbs’ “proposal” generally matches the references on the purchase orders and checks submitted as 

exhibits to the Declaration of John Rusconi.  

The terms and conditions state that, “buyer” retains ownership of the drawings and technical 

specs supplied to Arclight, but the Buyer only owns the fabricated “works made for hire” once 

invoices are paid. (Emphasis added.) Dobbs attaches what he refers to as “invoices,” labeled “packing 

slips,” bearing the following dates: 7/13/22, 7/20/22, and 8/2/22. (Declaration of Michael Dobbs, 

Exhibits C-E.) Each is for five frames, and each states, “Note: frames are shipped with various 

missing/incomplete parts, due to lack of availability of components. / FRAMES ARE ACCEPTED FOR 

SHIPMENT ‘AS IS’.” Each bears a signature over the text, “Accepted By.” Dobbs contends it was John 

Rusconi who not only inspected each shipment but confirmed they were being accepted “as is” due 

to lack of availability of component parts. The signatures are not legible, but at least one of them 

appears to match the signature on Rusconi’s declaration. 

Dobbs claims he went above and beyond what was agreed between the parties since about 

60% of the components supplied were either defective or unfinished, requiring out-of-scope and 

uncompensated reworking or complete remanufacture. (Declaration of Michael Dobbs, ¶10.) 

Dobbs states the property specified in the application is not necessarily unique as several 

other projects use similar or identical component parts so, to the extent such inventory exists that is 

not already assembled, the components would need to be traced to the Bloom project—a request 

Dobbs contends plaintiff is unable to do because Arclight was never asked for confirmation of receipt.  

There is authority to suggest absolute ownership is not required for a writ of possession (and 

plaintiff’s right to possession must simply be superior to that of the defendant), but the contractual 

issues highlighted by Dobbs, most of which are not even mentioned in the reply, undermine the 

plaintiff’s contention that its right to possession is “clear.” (Reply, 2:2.) After weighing the evidence in 

the record, the Court cannot conclude plaintiff has met its burden to establish the probable validity of 
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a claim to possession. While it is possible that plaintiff may ultimately prove its case at trial, the 

requested interim relief must be denied. 

Evidentiary Matters 

Plaintiff’s relevance objection to the Declaration of Michael Dobbs, in its entirety, is 

overruled.  

On reply, plaintiff submitted a declaration from the Vice President of Manufacturing Engineering at 
Bloom. The general rule of motion practice is that new evidence is not permitted with reply papers. 
(Jay v. Mahaffey (2013) 218 Cal.App.4th 1522, 1537–1538.) Considering that plaintiff twice attempted 
to obtain the writ on an ex parte basis, the Court is not inclined to continue the hearing to allow 
defendant an opportunity to respond to the additional evidence, a necessary pre-requisite to 
considering the new evidence. 

 
 

  

    

4. 9:00 AM CASE NUMBER:  MS22-0220 
CASE NAME:  CAROL SATARIANO  VS.  JANELL PROCTOR 
HEARING ON MOTION FOR NEW TRIAL  
FILED BY:  JANELL E. PROCTOR 
*TENTATIVE RULING:* 
 
Hearing required. The Court notes that there is no proof of service of the filed motion. While 
Defendant served Plaintiff the notice of intent to file a motion for new trial and memorandum of 
points and authorities for new trial one to two days before filing the motion, the Court has no proof 
the motion was never served about being filed. 

 
 

  

    

5. 9:00 AM CASE NUMBER:  MSC15-01622 
CASE NAME:  McMAHON  VS.  HENDRICKS 
HEARING ON MOTION TO VACATE TRIAL SETTING AND DISMISS COMPLAINT  
FILED BY:  FRANCINE McMAHON 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Francine McMahon’s Motion to Dismiss and Vacate Trial Setting 

(“Motion”). For the following reasons, Defendant’s Motion is denied. The Parties are ordered to 

appear to discuss setting the trial date. 

Defendant’s Request for Judicial Notice is denied. 

Procedural Background 

East County Hot Shots (“Plaintiff”) filed its verified complaint on August 29, 2016. Francine McMahon 

(“Defendant”) filed an answer thereto on October 5, 2016. In accordance with California Code of Civil 

Procedure section 583.310, an “action shall be brought to trial within five years after the action is 
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commenced against the defendant.” (CCCP § 583.310.) Accordingly, Plaintiff was required to 

commence trial by August 29, 2021.  

In April 2020, due to the ongoing Covid pandemic, the Judicial Council enacted emergency rules. 

Relevant here, emergency rule 10(a) states: “Notwithstanding any other law, including Code of Civil 

Procedure section 583.310, for all civil actions filed on or before April 6, 2020, the time in which to 

bring the action to trial is extended by six months for a total time of five years and six months.” 

(Cal. R. Ct., appen. I, emergency rule 10(a).) This additional six months means that Plaintiff was 

required to commence trial by February 29, 2022, to comply with the statute.  

Trial was called to commence on November 17, 2021. Although counsel for Defendant appeared for 

trial, Defendant did not appear. Plaintiff waived a jury and requested to proceed with a bench trial. 

Counsel for Plaintiff stated she would be able to proceed if there was no jury trial. After the Court 

ruled on motions in limine, counsel for Defendant made an opening statement. Thereafter, the 

evidentiary phase of the trial commenced.  

Plaintiff called Defendant as its first witness. The Court acknowledged that Defendant was not 

present. Plaintiff requested that Defendant’s answer be stricken, and that default be entered for 

failure to appear. After hearing objections to such request, the Court ruled from the bench, granting 

Plaintiff’s request and struck Defendant’s answer and found Defendant in default.  

On February 25, 2022, Plaintiff filed a brief in support of damages calculation seeking $2,685,666.07 
in damages, inclusive of $2,000,000 in punitive damages. On March 3, 2022, the Court entered the 
order for entry of judgment and final judgment against defendant Francine McMahon and damages 
awarded Plaintiff $2,685,666.07. Proof of service of the Order was filed on March 9, 2022. (An 
amended/corrected award was entered on April 11, 2022, reducing the punitive damages to 
$1,000,000.) 

On March 22, 2022, Defendant filed a motion to set aside default judgment, which was scheduled for 
hearing on April 29, 2022.  

On April 28, 2022, the Court issued a tentative ruling requesting additional briefing addressing the 
propriety of the entry of default, based on defendant’s failure to appear at trial. (Wilson v. Goldman 
(1969) 274 Cal.App.2d 573.) The request was aimed at the entry of default, not the entry of the 
default judgment – which was the issue previously briefed by both parties. The hearing was set for 
May 27, 2022. 

The hearing was continued by stipulation of the Parties until August 12, 2022. Prior to the hearing, 
the Court issued a tentative ruling indicating it was inclined to vacate the default entered on 
November 17, 2021. Following argument by the Parties, the Court affirmed the tentative ruling 
regarding the vacating of the default.  

The hearing of August 12, 2022 also pertained to a motion for sanctions brought by Plaintiff. 
The Court noted that the request for sanctions would be addressed at a later date. (8/12/22 
Minute Order) 

There was discussion of possible issues related to the five-year rule. (CCP § 583.310.) Plaintiff’s 
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counsel indicated she did not believe there were any issues as trial of the matter commenced on 
November 17, 2021. Defendant’s counsel reserved on the issue as he was new to the case. The Court 
set the hearing on the request for sanctions for September 9, 2022 and indicated that it would set a 
trial date at that hearing.  

Prior to the hearing, the Court issued a tentative ruling denying the request for sanctions as 
premature. The tentative ruling indicated that the issue was “preserved by the Plaintiff and reserved 
for the trial court to determine.” (Sept. 9, 2022 Minute Order.) The case was reassigned to 
Department 18 for all purposes effective September 12, 2022, due to Judge Baskin’s imminent 
retirement. As no Party contested the tentative ruling, the Court adopted the tentative ruling. No trial 
date was set in that order.  

Thereafter, on September 12, 2022. Defendant filed the instant motion seeking to dismiss and vacate 
trial setting. It is worth noting that at this time there is no trial date set for this matter.  

Analysis 

Was This Action Brought to Trial Under CCP 583.310? 

In accordance with California Code of Civil Procedure section 583.310, an “action shall be brought to 

trial within five years after the action is commenced against the defendant.” (CCP § 583.310.) The 

Judicial Council Emergency Rules, issues in April 2020, extended that time by six months. (Cal. R. Ct., 

appen. I, emergency rule 10(a).)  

As Plaintiff filed the original complaint on August 29, 2016, Plaintiff was required to commence trial 

by February 29, 2022, to comply with the statute along with the six-month extension of the 

emergency rule. (Kowalski v. Cohen (1967) 252 Cal.App.2d 977, 980 finding that the “statutory period 

commences to run from the filing of the original complaint….”)  

Trial was called to commence on November 17, 2021 – over three months prior to this deadline. 

At that time, the Court asked if the Parties would like to waive opening statements. (Declaration of 

Karen Bowen (“Bowen Decl.”) ¶ 16, Ex. M at 32:18-35:14.) Plaintiff’s counsel reserved the right to 

make an opening statement. (Bowen Decl., Ex. M at 32:18-23.) Defense counsel indicated she would 

like to give an opening statement and was allowed five minutes to do so. (Id. at 32:24-35:14.)  

After opening statements, Plaintiff called its first witness – Defendant Francine McMahon. (Id. at 

35:13-17.) The Court noted that she was not there, based on the earlier discussion wherein Defense 

counsel indicated that Defendant McMahon was in Cabo San Lucas, Mexico. (Id. at 4:20-5:2.) Defense 

Counsel indicated that she knew of Defendant’s plans since “probably since [the Court] scheduled 

[trial] for today.” (Id. at 5:14-18.)  

In accordance with California Code of Civil Procedure section 581, a trial “shall be deemed to actually 

commence at the beginning of the opening statement or argument of any party or his or her 

counsel….” (CCP § 581(a)(6).) Section 583.310 “‘only requires that the action be brought to trial within 

the five-year period, and places no limitation upon when the trial shall be completed.” (In re Marriage 

of Macfarlane & Lang (1992) 8 Cal.App.4th 247, 253 quoting Neil v. Gane (1932) 124 Cal.App. 51, 56.) 
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“Thus, once trial commences, the statute no longer applies, ‘even though the proceedings amount 

only to a partial hearing.’” (Id. at 254 quoting Bella Vista Dev. Co. v. Superior Court (1963) 223 

Cal.App.2d 603, 607.)  

Based on Section 581, trial was commenced on November 17, 2021 – within the five-year and six-

month deadline. Thus, as of November 17, 2021, Plaintiff was rightly under the impression that it had 

brought this matter to trial within the statutory period (including the extra six months under the 

emergency rule.) 

Tolling under CCP 583.340 

In its opening motion, Defendant argues that there is an “absolute bright-line mandating that no case 

exceeds five (5) years unless there is a stipulated order between the parties extending the time, or a 

complete stay, which there was not.” (Motion at 1:25-2:1.) There is no evidence of a stipulation 

between the Parties extending the time to bring this matter to trial. Defendant contends there also 

was no complete stay of the matter to warrant additional time to bring the matter to trial. (Motion at 

6:10-7:18.)   

“In computing the time within which an action must be brought to trial pursuant to this article, there 

shall be excluded the time during which any of the following conditions existed: (a) The jurisdiction of 

the court to try the action was suspended. (b) Prosecution of trial of the action was stayed or 

enjoined. (c) Bringing the action to trial, for any other reason, was impossible, impracticable, or 

futile.” (CCP § 583.340.)  

As the Law Revision Commission Comments for this statute state, this provision (c) “must be 

interpreted liberally, consistent with the policy favoring trial on the merits.” (Cal. Law Revision Com. 

Com., Cal. Code Civ. Proc. § 583.340.) This recognizes that bringing an action to trial “may be 

impossible, impracticable, or futile due to factors not reasonably within the control of the plaintiff.” 

(Idid.)  

“[T]he determination ‘of whether the prosecution of an action was indeed impossible, impracticable, 

or futile during any period of time, and hence, the determination of whether the impossibility 

exception to the five-year statute applies, is a matter within the trial court’s discretion.” (Hughes v. 

Kimble (1992) 5 Cal.App.4th 59, 71.) 

 “The determination whether it was ‘impossible, impracticable, or futile’ to bring a case to trial within 

a given time period is generally fact specific, depending on the obstacles faced by the plaintiff in 

prosecuting the action and the plaintiff’s exercise of reasonable diligence in overcoming those 

obstacles. (Howard v. Thrifty Drug & Discount Stores 10 Cal.4th 424, 438.) As the California Supreme 

Court explained: 

Nonetheless, there are some circumstances in which it can be said almost invariably 

that the exception applies. Such is the case when a default judgment has been 

entered in favor of the plaintiff, effectively bringing the litigation to a standstill. (Ibid.)  
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In Howard, the court noted that a judgment was entered on plaintiff’s behalf of October 1, 1991, and 

the case remained in “statutory limbo” during the period in which defendant attempted to vacate the 

default, until defendant succeeded in that endeavor on December 31, 1991. (Ibid.) Accordingly, the 

Court held that the “five-year statute must be considered tolled between those dates.” (Ibid.) 

In addition to the time during which the default judgment was in effect, the Howard Court notes that 

“courts have held that a reasonable period of time between the defendant’s default and the entry of 

the default judgment should also be excluded from the calculation of the five-year period.” (Howard, 

supra, 10 Cal.4th at 439 multiple citations omitted.)  

Here, on November 17, 2021, when Defendant failed to appear at trial, the Court struck her answer 

and found her to be in default. (Bowen Decl. Ex. M at 48:15-19.) After the holidays, on February 25, 

2022, Plaintiff filed its brief for support of damages calculation based on the default entered. 

Thereafter, on March 3, 2022, the Court entered the default judgment. The default judgment was 

later amended and corrected, on April 11, 2022.  

Under Howard, the clock stopped on the five-year rule on November 17, 2021, as a ‘reasonable time’ 

between default and default judgment is also excluded from the calculation of the five-year period. 

Howard, supra, 10 Cal.4th at 439.) Given the intervening holidays, the Court finds it was reasonable 

for Plaintiff to proceed with the prove-up for the default judgment in February 2022. Thus, as of 

November 17, 2021, Plaintiff had 104 days remaining to bring this matter to trial before the February 

29, 2022 cut-off.  

 When does the clock start running again? 

On March 11, 2022, after default judgment was entered, Defendant filed an ex parte application for 

an order to set aside the default judgment. That application was denied.  

On March 22, 2022, Defendant then filed a noticed motion to set aside default judgment. It is worth 

noting that the motion only sought to set aside the default judgment – and not the underlying default 

order. The hearing on the motion was scheduled for April 29, 2022.  

On April 28, 2022, the Court issued its tentative ruling on the motion to set aside the default 

judgment, asking the parties to “brief the issue of the Court’s authority to enter a default when a 

defendant does not appear for trial. (See e.g. Wilson v. Goldman (1969) 274 Cal.App.2d 537.)” An 

expedited briefing schedule was set, with the hearing continued until May 27, 2022. The Court 

strongly encouraged the Parties to consider settlement, and recommended mediation or a mandatory 

settlement conference.  

Given this recommendation, the Parties agreed to attend a Settlement Conference on July 20, 2022. 

The May 27 hearing date was rescheduled for August 12, 2022. Thereafter, the Parties attended the 

judicially supervised Settlement Conference on July 20, 2022. The matter did not settle.  

As a result, the hearing on the propriety of the default was held on August 12, 2022. After oral 

argument, the Court took the matter under submission. The Minute Order after the hearing indicating 
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that the tentative ruling was affirmed as to the Court’s decision to vacate the default entered on 

November 17, 2021. Plaintiff’s attorney fee motion was set to be heard on September 9, 2022. The 

Minute Order notes that Plaintiff’s counsel “believes there is no 5 year statute issue because the trial 

began, so the statute issue is moot.” It also notes that Defendant’s counsel “is new to the case so he 

has no opinion today but reserves on the issue.” The Court again encouraged settlement and 

indicated it would set a further MSC if desired. It also noted it would “set a trial date at the 9/9/22 

hearing.”  

In accordance with Local Rule 3.54(a) “In any contested matter, where opposing counsel appears, a 

written order shall be prepared and served by the prevailing party and reviewed by the opposing 

party, in accordance with California Rules of Court, Rule 3.1312. The order shall be prepared whether 

or not specifically requested by the Court.”  

California Rule of Court 3.1312 requires that the “party prevailing on any motion must, within five 

days of the ruling, serve … a proposed order for approval as conforming to the court’s order.” 

The other party has five days to inform the prevailing party whether they approve the proposed 

order, or the reasons for disapproval. “The prevailing party must, upon expiration of the five-day 

period provided for approval, promptly transmit the proposed order to the court ….”  

Here, it does not appear that Defendant, as the prevailing party, ever sent a proposed order to 

Plaintiff for approval. At least, there is no indication that an actual proposed order regarding vacating 

the default order has been submitted to the Court for approval, signature, and entry. Thus, as of this 

date, there is no official order of the Court vacating the entry of default. 

On September 12, 2022, Defendant filed the instant motion to dismiss and vacate trial setting. At this 

time, no trial date has been set.  

As noted above, Plaintiff had until February 29, 2022, to bring this matter to trial. On November 17, 

2022, the Court struck defendants answer and ordered found her in default. Since that time, the 

Parties have been briefing and arguing over whether the default and default judgment were proper. 

They also participated in a settlement conference. It was not until August 12, 2022, that the Court 

issued a minute order indicating that the default order was being vacated. However, to date no order 

confirming this ruling has been entered by the Court as it appears Defendant never complied with 

California Rule of Court 3.1312. As such, this matter still appears to be in the “statutory limbo” 

between when a default is entered and an order vacating that default is entered. (Howard, 10 Cal.4th 

at 438.) Thus, the clock has not started running again. It will begin once Defendant submits, and the 

Court signs, the actual order vacating the default issued on November 17, 2021.  

From that date, Plaintiff would have at least 104 days to bring the matter to trial. However, 

as discussed below, since that would mean there are less than six-months left to bring the matter 

to trial, California Code of Civil Procedure section 583.350 comes into play.  
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Six-Month Rule of Section 583.350 

California Code of Civil Procedure section 583.350 states:  

If the time within which an action must be brought to trial pursuant to this article is 

tolled or otherwise extended pursuant to statute with the result that at the end of 

the period of tolling or extension less than six months remains within which the 

action must be brought to trial, the action shall not be dismissed pursuant to this 

article if the action is brought to trial within six months after the end of the period of 

tolling or extension.  

As the Law Revision Commission Comments for this statute state, this extension is “intended to cure 

problems … where the statutory period in which to bring the action to trial is extended pursuant to 

statute. See, e.g., Section 583.340 (computation of time).” (Cal. Law Revision Com. Com., Cal. Code 

Civ. Proc. § 583.350.) Thus, this statute is clearly meant to apply when an extension pursuant to 

Section 583.340 is in play – such as here. (See e.g. Misic v. Segars (1995) 37 Cal.App.4th 1149, 1156.)  

Thus, since less than six months (i.e. 104 days) will remain in the five-year period once Defendant has 

the Court enter an order vacating the default, Section 583.350 demands that Plaintiff be given six 

months to bring this matter to trial. Even if the vacating of the default was found to have occurred on 

August 12, 2022, via the Court’s minute order, Plaintiff would have until February 12, 2022, to bring 

this matter to trial (again).  

Given the above, Defendant’s motion to dismiss and vacate the trial setting is denied. The Parties are 
ordered to appear to discuss setting the trial date. 

 
 

  

    

6. 9:00 AM CASE NUMBER:  MSC17-01709 
CASE NAME:  WIND  VS.  SHANE 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
CONTINUED FROM 7/8/22 TO 10/17/22 (MOTION FULLY BRIEFED)  
FILED BY:  CROSS-DEFENDANTS 
 
Dropped from calendar per notice of settlement. 
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7. 9:00 AM CASE NUMBER:  MSC17-01709 
CASE NAME:  WIND  VS.  SHANE 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
CONTINUED FROM 7/8/22 TO 10/17/22 (MOTION FULLY BRIEFED)  
FILED BY:  PLAINTIFFS  
*TENTATIVE RULING:* 
 
Dropped from calendar per notice of settlement. 

 
 

  

    

8. 9:00 AM CASE NUMBER:  MSC19-01650 
CASE NAME:  PIPPINS  VS.  WILLIAMS 
MOTION TO STRIKE PLAINTIFFS’ 09/12/2022 SURREPLY 
FILED BY:  JEREMY D. WILLIAMS 
*TENTATIVE RULING:* 
 
Motion moot. Settlement reached and agreement filed. 

 
 

  

    

9. 9:00 AM CASE NUMBER:  MSC20-01612 
CASE NAME:  SOFI LENDING CORP  VS.  MAJOR 
HEARING ON MOTION TO TEMPORARILY VACATE THE NOTICE OF CONDITIONAL SETTLEMENT AND 
FOR LEAVE TO FILE 1st Amended COMPLAINT  
FILED BY:  SOFI LENDING CORP. 
*TENTATIVE RULING:* 
 
Motion to temporarily vacate the notice of the conditional exam and leave to file first amended 
complaint is granted. 

 
 

  

    

10. 9:00 AM CASE NUMBER:  MSC20-02190 
CASE NAME:  LYNN MALLARD  VS.  DR. EDWARD JANG 
HEARING ON MOTION TO BIFURCATE ISSUES 
CONTINUED FROM 9/2/22, DEPT. 07  
FILED BY:  EDWARD JANG, D.D.S.   
*TENTATIVE RULING:* 
 
Motion to bifurcate the issue of statute of limitations is granted. The Court reserves on the issue of 
whether a single jury will be impaneled or two different juries will be impaneled. 
  

 

  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
HEARING DATE:  10/17/2022 

 

 

26 

 

 

    

11. 9:00 AM CASE NUMBER:  MSC21-00320 
CASE NAME:  CARSON  VS.  PEGASUS TRUCKING 
HEARING ON MOTION TO ENFORCE SETTLEMENT AND FOR ENTRY OF JUDGMENT 
FILED BY:  EARNESTINE CARSON 
*TENTATIVE RULING:* 
 
Motion to enforce settlement and for entry of judgment is granted. 

  
 

  

    

12. 9:00 AM CASE NUMBER:  MSC21-00682 
CASE NAME:  FEILER  VS.  THE FRAME GROUP 
HEARING ON MOTION TO SHORTEN TIME ON MOTION FOR LEAVE TO FILE SUR-REPLY 
FILED BY:  THE FRAME GROUP, INC. 
*TENTATIVE RULING:* 
 
Moot.  The underlying motion for leave to file a cross-complaint, and to extend the pretrial discovery 
cutoff, was denied on September 13, 2022. 

 
 

  

    

13. 9:00 AM CASE NUMBER:  MSC21-00682 
CASE NAME:  FEILER  VS.  THE FRAME GROUP 
HEARING ON MOTION FOR LEAVE TO FILE SUR-REPLY 
FILED BY:  THE FRAME GROUP, INC. 
*TENTATIVE RULING:* 
 
Moot.  The underlying motion for leave to file a cross-complaint, and to extend the pretrial discovery 
cutoff, was denied on September 13, 2022. 

 
 

  

    

14. 9:00 AM CASE NUMBER:  MSC21-01992 
CASE NAME:  ARMSTRONG  VS.  VISION OF SUCCESS, INC. 
HEARING ON MOTION TO COMEPEL ARBITRATION  
FILED BY: VISION OF SUCCESS, INC. 
*TENTATIVE RULING:* 
 
The hearing is continued to December 12, 2022, at 9:00 a.m., in Department 18.  The Court cannot 
continue the hearing to an earlier date, due to calendar issues. 
 
The Court requests supplemental briefing on the following question: what legal authority would 
support the dismissal of plaintiff’s representative claims, assuming that defendant’s individual claims 
are ordered to arbitration?  The Court’s preliminary assessment is that plaintiff’s representative 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
HEARING DATE:  10/17/2022 

 

 

27 

 

claims should be stayed pending the outcome of the arbitration. 
 
Defendant shall file any supplemental papers on or before October 31, 2022.  Plaintiff shall file any 
response on or before November 14, 2022. 

 
 

  

    

15. 9:00 AM CASE NUMBER:  MSC22-00520 
CASE NAME:  POHYAR  VS.  CITY OF CLAYTON 
HEARING ON DEMURRER TO 1st Amended COMPLAINT  
FILED BY:  CITY OF CLAYTON 
*TENTATIVE RULING:* 
 
Continued by the Court to December 5, 2022.  
 
Plaintiff filed and served an opposition, but it appears that service was to PO Box 1026, instead of PO 
Box 1028 (defense counsel’s mailing address). This matter is continued to allow Plaintiff to serve his 
opposition at the correct address and to give Defendant time to file a reply. Plaintiff shall serve his 
opposition on Defendants no later than October 31, 2022. Defendant’s reply is due per code based on 
the new hearing date.  
 
In his opposition, Plaintiff states that he will have a medical procedure on October 21 and will need 
time to recover. The Court notes that the parties can use Zoom to appear at the upcoming hearing 
(assuming that the tentative ruling is timely contested). Zoom information is available from the 
Court’s website: https://www.cc-courts.org/calendars/court-calendars.aspx.  

 
 

  

    

16. 9:00 AM CASE NUMBER:  N22-1685 
CASE NAME:  JINGHUI XU  VS.  MELVINDER GILL 
HEARING ON MOTION IN TO QUASH SERVICE OF SUMMONS  
FILED BY:  MELVINDER GILL 
*TENTATIVE RULING:* 
 
Motion to quash service of summons is denied. 

 
 

  

    

17.   9:00 AM CASE NUMBER:  N22-1790 
CASE NAME:   IN RE: ALEXANDER CHAVEZ 
HEARING ON MINOR'S COMPROMISE    
FILED BY:  ELIZANDRA DERAS 
*TENTATIVE RULING:* 
 
Minor’s compromise is approved. 

  
 

https://www.cc-courts.org/calendars/court-calendars.aspx
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 ADD-ON 
 

    

18. 9:00 AM CASE NUMBER:  MSC20-01632 
CASE NAME:  SFORZA VS DIDONATO 
 HEARING ON SUMMARY MOTION 
FILED BY DEFENDANTS DIDIONATO 
*TENTATIVE RULING:* 
 

The Motion of Defendants Paul D. Didonato and Joann D. Didonato for Summary Judgment on 

the Complaint of Plaintiff David Sforza is denied, for the following reasons. 

Material Facts 

The facts material to the resolution of this motion are not in dispute. Defendants Paul D. 

Didonato and Joann D. Didonato (sometimes, “Owners”) hired licensed general contractor, Coster 

Construction (“Contractor”), to perform work at their residential property in Bethel Island, California. 

(Defs.’ Separate Statement of Undisputed Material Fact [“SUMF”] No. 1.) On November 16, 2018, 

Owners and Contractor entered into a Short Form Prime Contract Between Owner & Contractor (the 

“Contract”). (Id., No. 2.) The Contract called for the construction of a garage and a new addition to the 

property. (Id., No.3.) Section 13 of the Contract required Contractor to indemnify Owners from claims, 

demands and liabilities arising out property damage or personal injury caused, or alleged to be caused, 

by Contractor or its subcontractors, suppliers, employees, agents or representatives. (Id., No. 4.) Section 

14.1.1 of the Contract set forth the types of insurance coverage Contractor was required to have and 

included workers’ compensation insurance. (Id., Nos. 5, 6.) The Contract further specified that the 

contractor referenced in the Contract was Coster Construction, License #88796. (Id., No. 7.) Coster 

Construction held a contractor’s license through the California Department of Consumer Affairs 

Contractor State License Board when it contracted with Owners. (Id., Nos. 8-9.)  

On July 8, 2019, Plaintiff David Sforza was working for Coster Construction on Defendants’ 

property. (SUMF, No. 13.) Plaintiff was working on the roof of a structure. (Id., No. 14.) When Plaintiff 

went to pick up a piece of plywood the wood framing beneath him broke and he fell. (Id., Nos. 15-16.) 

Plaintiff has alleged that defendants were negligent because, without the benefit of restraints required 

by California law, he fell through the roof and landed several feet down to the ground, sustaining serious 

injuries. (Complaint, ¶¶ 19-21.) Coster Construction did not have workers’ compensation insurance when 

Plaintiff’s fell on July 8, 2019. (SUMF, No. 17.) 

Owners assert they did not retain control over safety conditions at the worksite, did not direct 

the work being performed there, and did not affirmatively contribute to Plaintiff’s injuries. Owners assert 

that all of Plaintiff’s direction was taken from Coster Construction. (Id., Nos. 18-21.) Plaintiff asserts that 
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Owners retained control over the project and were actively involved in construction of the project.  

On August 20, 2020, Plaintiff brought suit against Coster Construction, its owner, Frederick A. 

Coster, Jr. (“Coster”), and Defendants Paul and Joann DiDonato. Plaintiff’s complaint alleges causes of 

action for premises liability, negligence and negligence per se, as against all defendants. Plaintiff alleges 

intentional torts of assault, battery and fraudulent conveyance as to defendants Coster Construction and 

its principal Coster. (Id., Nos. 22-24.)  

On April 15, 2021, the DiDonatos answered the complaint and filed a cross-complaint against 

Coster for express indemnity, breach of contract and declaratory relief. Coster filed for Chapter 7 

bankruptcy, including his “aka” Rick Coster and his “dba” Coster Construction while this case was 

pending. (Id., Nos. 25-26.) Coster has since been dismissed from the case.  

The DiDonatos now move for summary judgment. They contend that Coster Construction was an 

independent contractor (and thus by implication that only Coster was Plaintiff’s employer). They argue 

that by application Privette v. Superior Court of Santa Clara County (1993) 5 Cal.4th 689, liability against 

them is barred. They argue the “Privette rule” applies even where there is no workers’ compensation 

coverage available, citing to Lopez v. C.G.M. Development, Inc. (2002) 101 Cal.App.4th 430 (Lopez) and 

Bell v. Greg Agee Construction, Inc. (2004) 125 Cal.App.4th 453 (Bell). 

Plaintiff argues that Coster Construction’s failure to maintain workers' compensation insurance 

as required by law means the DiDonatos are not entitled to the protection of the Privette rule. Plaintiff 

argues that under Business and Professions Code section 7125.2, an otherwise active contractor’s license 

is automatically suspended when it fails to obtain workers’ compensation insurance. Since Coster 

Construction was not licensed by operation of section 7125.2, Plaintiff must be deemed a direct 

employee of the DiDonatos, because under Labor Code 2750.5, possession of a valid contractor’s license 

is a “a condition of having independent contractor status.” (Labor Code § 2750.5; Jones v. Sorenson 

(2018) 25 Cal.App.5th 933, 942.) In the alternative, if the Privette rule applies, Plaintiff argues there are 

triable issues of fact whether the “retained control” exception to that rule also applies. 

Judicial Notice 

Plaintiff’s request for judicial notice of “Contractor’s License Detail for License #858796,” and 

“Workers’ Compensation History” obtained from the California Contractors State License Board on 

August 4, 2022, and which are attached as Exhibits 1 and 2 to the Declaration of P. David Cienfuegos, is 

denied. Judicial notice is requested pursuant to CCP section 128.7 which does not authorize the Court to 

take judicial notice of these documents.  

The Privette Rule and Exceptions 

 In Privette, a homeowner hired a licensed contractor, who carried workers' compensation 

insurance, to install a new roof on his duplex. An employee of the roofing contractor was injured and 

subsequently sued the homeowner in tort. (Privette, supra, 5 Cal. 4th at pp. 692-693.) Privette observed 

that “the rule of workers' compensation exclusivity, which shields an independent contractor who pays 

workers' compensation insurance premiums from further liability to its employees for on-the-job injuries, 
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should equally protect the property owner who, in hiring the contractor, is indirectly paying for the cost 

of such coverage, which the contractor presumably has calculated into the contract price. Therefore, … 

the property owner should not have to pay for injuries caused by the contractor’s negligent performance 

of the work when workers' compensation statutes already cover those injuries.” (Id. at p. 699; see also 

Toland v. Sunland Housing Group, Inc. (1998) 18 Cal. 4th 253, 267 [“it would be unfair to impose liability 

on the hiring person when the liability of the contractor, the one primarily responsible for the worker's 

on-the-job injuries, is limited to providing workers' compensation coverage”].) 

There are exceptions to the Privette doctrine. As relevant here, under the "retained control” 

exception, “a hirer owes a duty to a contract worker if the hirer retains control over any part of the work 

and actually exercises that control so as to affirmatively contribute to the worker’s injury.” (Hooker v. 

Department of Transportation (2002) 27 Cal.4th 198, 202).)  

In negligence cases, where an independent contractor’s employee suffers a worksite injury, the 

hirer who invokes the Privette doctrine and moves for summary judgment must present a factual 

showing for the doctrine to apply. That factual showing is the hirer employed the independent 

contractor for work at the jobsite and the employee was injured while working at the site. (Alvarez v. 

Seaside Transportation Services LLC (2017) 13 Cal. App. 5th 635, 644.) 

Analysis and Order 

Plaintiff reasons that under this scenario, he must be considered the direct employee of 
DiDonatos under Labor Code section 2750.5; and, as his direct employer, they have not shown they are 
entitled to the benefit of the Privette rule. The Court agrees. 

Plaintiff alleged generally that at the time he was injured he had been hired by Coster 
Construction to provide construction labor on the project and Coster and the DiDonatos were acting as 
joint venturers. (See Compl., ¶¶ 10, 16.) It is also undisputed that at the time of Plaintiff’s injury, Coster 
Construction was required to have, but did not have, workers’ compensation insurance. (SUMF No.17.) 
Coster Construction was therefore not validly licensed at the time Plaintiff was injured. (Bus. & Prof. 
Code, § 7125.2.) Plaintiff argues that since Coster Construction’s otherwise active contractor’s license 
was automatically suspended under Business and Professions Code section 7125.2, he must be deemed 
an employee of Defendants, as possession of a contractor’s license is a condition of having independent 
contractor status since under Labor Code section 2750.5.  

Section 2750.5 of the Labor Code provides in part:  

There is a rebuttable presumption affecting the burden of proof that a worker performing 
services for which a license is required pursuant to Chapter 9 (commencing with Section 7000) of 
Division 3 of the Business and Professions Code, or who is performing such services for a person 
who is required to obtain such a license is an employee rather than an independent contractor 

 The DiDonatos do not dispute that defendant Coster Construction and Plaintiff were hired to 
perform a kind of work for which a contractor’s license was required or that Coster was unlicensed on 
the date of Plaintiff’s injury. Therefore, the DiDonatos are presumed to be the employer of Plaintiff. (See 
Mendoza v. Brodeur (2006) 142 Cal.App.4th 72, 79–81; Moehring v. Thomas (2005) 126 Cal.App.4th 
1515, 1520 [presumption applies in both compensation and tort cases]; Neighbours v. Buzz Oates 
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Enterprises (1990) 217 Cal.App.3d 325, 330.) 

Defendants argue a lack of workers’ compensation insurance does not foreclose application of 
Privette, relying on Lopez v. C.G.M. Development, Inc. (2002) 101 Cal.App.4th 430 (Lopez) and Bell v. Greg 
Agee Construction, Inc. (2004) 125 Cal.App.4th 453 (Bell). 

In Lopez, the Second District held that the peculiar risk doctrine did not permit a subcontractor's 
employee to bring a personal injury action against the property owner, notwithstanding that the 
subcontractor did not have workers' compensation insurance. (Lopez at 443-444.) The Lopez court felt 
that the availability of benefits under the Uninsured Employers Benefits Trust Fund was sufficient to 
protect the injured worker and that as a matter of public policy, the hirer should not suffer where the 
independent contractor was the one at fault. (Id. at 444-445.) The Court did not discuss Labor Code 
section 2750.5 (or its decision in Zellers v. Playa Pacifica, Ltd. (1998) 61 Cal.App.4th 129 in which it 
applied section 2750.5 to find the plaintiff a statutory employee of the property owner who hired a 
licensed contractor whose license was expired at the time the employee was injured). 

In Bell, Bell an employee of a framing subcontractor (Kincaid) was injured when wind blew an 
improperly braced wall on top of him. (Id. at 457.) Bell’s employer, Kincaid, did not carry workers’ 
compensation insurance. (Id at 457.) The Court agreed with Lopez and held that the hirer (Agee) was not 
liable, even though Kincaid had no workers’ compensation insurance at the time of Bell’s injury. Notably, 
in Bell, Kincaid had insurance coverage at the time it entered into the subcontract with Agee and 
presented Agee with a proof of insurance form. (Bell at 467.) Under that set of factual circumstances, the 
Court found no support for Bell’s contention that the cost of coverage was not included in the contract 
price and that imposition of peculiar risk liability upon Agee would ensure the promotion of safe 
construction practices. (Bell at 467.) However, as in Lopez, the Court in Bell did not consider the 
applicability of Labor Code section 2750.5.  

The DiDonatos offer no analysis of section 2750.5 or why, notwithstanding section 2750.5, the 
public policy issues discussed in Privette support the denial of Plaintiff’s claims. The Court does not find 
citation to Lopez or Bell to be persuasive or conclusive. 

Because it is undisputed Coster Construction did not have a valid contractor license to perform 
the work on the project, under Labor Code section 2750.5, there is a triable issue of fact whether Plaintiff 
is deemed to be an employee of the DiDonatos. The Court finds the Privette line of cases inapplicable. 

Neither party presents evidence as to whether the DiDonatos had workers’ compensation 
insurance at the time of Plaintiff’s accident. The Court does not express an opinion as to whether Plaintiff 
may be limited to workers’ compensation as his exclusive remedy, or whether he may be entitled to 
continue to pursue tort damages. 

Fact issues remain as to whether Plaintiff was a statutory employee of the DiDonatos. In light of 
this conclusion, the Court does not address Plaintiff’s argument that the “retained control” exception to 
the Privette rule applies. Summary judgment is therefore denied. 

 
 

 

 


